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hiLe CoUrthoUSeS aCroSS the CoUntry have been grappling

with case backlogs, Cali fornia courts face particularly severe challenges.1

For comparison, in 2022 and 2023, all of the U.S. district courts combined added

nearly 12,000 civil cases to their backlog,2 but, in the same time period, California

state courts have added 600,000 more than that—more than 50 times as many—

thus threatening litigants’ fundamental right to a timely trial.3

a new amendment to the California Discovery act, Code of Civil
procedure Section 2016.090, fosters early dispute resolution by
mandating expedited discovery processes
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With criminal cases taking precedence
for courts’ resources, over one million civil
cases have been added to California courts’
backlog in the last five years.4 Yet the civil
case backlog is not something that was
simply created by the pandemic. The prob-
lem started long before and continues to
worsen. California unlimited civil case 
filings have exceeded dispositions since
2013.5 In each of the last three years, the
number of unlimited civil cases filed were
more than double the number of unlimited
civil cases disposed.6 In 2023, the unlimited
civil clearance rate (the number of outgoing
cases as a percentage of incoming cases),
which should have been 100 percent, was
only 42 percent.7 The standards of judicial
administration establish case processing
time to disposition goals for different types
of civil cases.8 For unlimited civil cases
those goals are: 100 percent disposition
within 24 months, 85 percent disposition
within 18 months, and 75 percent dispo-
sition within 12 months.9 Last year, not
surprisingly, California courts did not meet
any of these case processing time goals for
unlimited civil cases.10

On July 1, 2024, the Los Angeles Coun -
ty Superior Court issued a press release
stating that the Fiscal Year 2024-2025
state budget deficit resulting in a $97 mil-
lion reduction to trial courts statewide will
“no doubt impact the Court’s ability to
provide timely and efficient access to justice
for Los Angeles County residents.”11 In
response to the approximate $30.3 million
reduction to the Los Angeles County
Superior Court’s operating budget for Fiscal
Year 2024-2025, the Court has launched
a Voluntary Separation Incen tive Program
(VSIP) for eligible court employees to vol-
untarily elect to leave court service to
enable the court to reduce staff positions.
This budget reduction to trial courts
statewide will certainly compound the
problems caused by heavily congested
California courts. The press release noted
that court users should expect reduced or
delayed service because of staffing reduc-
tions and other operational cuts.

It is often said that the Superior Court
of Los Angeles County is the largest—in
the state, the country, and even the world—
in almost every category by which to mea-
sure courts.12 As Los Angeles County
Superior Court judges have seen their doc -
kets grow, a vicious cycle began: Judicial
retirements followed, resulting in larger
caseloads per judge, followed by more
judicial retirements. Unlimited civil case-
loads have nearly doubled over the last
decade from a court wide average of 443
cases per unlimited civil courtroom in
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Decem ber 2014 to 847 in December
2023.13 One can see how this dramatic
shift could threaten the quality of judicial
services, not only because judges have to
do more work with fewer resources but
also because the most qualified in our pro-
fession may be less incentivized to pursue
service on the bench. In furtherance of the
Los Angeles County Superior Court’s goal
to help litigants resolve their legal disputes
quickly and efficiently, Los Angeles
Superior Court is launching a new alter-
native dispute resolution (ADR) program
to provide mediation to litigants, primarily
for unlimited civil cases at the onset.14

Although litigants, attorneys, judges,
and other stakeholders already feel the
pain of congested courthouses, lag effects
mean that the full consequences of the
court’s inability to timely clear the cases
on its docket have not been fully realized.
As lawyers are not only stakeholders in
this system but are also problem solvers,
everyone in our profession should be asking
what changes need to be made to turn the
tide. Many experts across the country
believe that a shift from an adversarial
culture to a collaborative, problem-solving
culture is what is needed.15

EDR Solves the Problem

A significant number of cases will remain
in litigation up until the eve of trial, yet
most will not be tried. Paradoxically, these
parties who invest in a trial that will not
take place ultimately choose voluntary set-
tlement to avail themselves of a host of
benefits unavailable through trial—such
as control, certainty, lower costs, creative
solutions, preserved relationships, and
greater satisfaction with the process and
outcome. These benefits have the highest
potential when parties use ADR early,
known as Early Dispute Resolution (EDR).
Early Dispute Resolution, which is used to
resolve disputes in a time-efficient and cost-
effective manner, includes early negotiation,
early mediation, and ombudspersons.16

Control. Party autonomy and self-deter-
mination in dispute resolution supports
procedural and substantive justice and also
gives the parties greater sense of empow-
erment. “Settlement has the benefit of con-
trol. Even the most confident of counsel
should remain ever heedful of the non-
pecuniary benefits of settlement. Notably
the client is able to control his or her or
its own destiny and not leave it in the
hands of an over-worked, harried judge
or the vagaries of pooled strangers from
all walks of life.”17

greater Certainty. Parties can dictate the
timing, method, and outcome of dispute
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resolution, reducing years of uncertainty
often associated with court proceedings.

Cost Savings. Choosing to negotiate early
also puts parties in control of the process,
providing more expedient and economical
outcomes. Beyond the tangible cost savings
from early resolution, litigation stress is
avoided, a major distraction is removed,
and time is reclaimed. Even if the parties
do not settle at an early stage, the issues
can be clarified and future legal work
focused. Moreover, a reality check of the

strengths, weaknesses, and ambiguities of 
a case early in the litigation may help the 
client to develop reasonable expectations 
and to make better informed decisions 
about the course of the dispute. Early dis-
cussions of the option of pursuing settle-
ment also may reduce the risk of clients’ 
second-guessing their attorneys’ strategies 
if they ultimately settle after paying sub-
stantial legal fees.18

Creative Solutions. Early dispute resolu-
tion encourages problem-solving, allowing 
parties to explore innovative solutions 
beyond the confines of traditional court 
remedies. While courts are limited in the 
types of relief they can award, the options 
available to parties who engage in EDR 
are limited only by their creativity.

preserved relationships. Early-stage 
negotiation produces results before the 
parties are so polarized that settlement is 
difficult. For parties who have to keep 
working together or are otherwise in a 
relationship, EDR is even more valuable.

As costs are lowest, relationships have 
yet to be damaged beyond repair, and a 
greater number of options are available 
early on, early resolutions usually provide 
higher value to parties than outcomes that 
are delayed. Importantly, early private res-
olutions benefit not only the participants 
of EDR but also those who must depend 
on the courts for timely adjudication. Early 
Dispute Resolution alleviates court con-
gestion by resolving cases sooner, freeing 
up resources for more complex matters 
that demand greater judicial attention.

Between 2000 and 2003, five court-
annexed civil mediation programs operated 
in California trial courts in Los Angeles,

San Diego, Fresno, Contra Costa, and
Sonoma Counties.  The evaluation of these
five programs—called “Early Mediation
Pilot Programs”—culminated in a 445-
page report. All five programs were suc-
cessful, resulting in “substantial benefits
to both litigants and the courts. These
benefits included reductions in trial rates,
case disposition time, and the courts’ work-
load, increases in litigant satisfaction 
with the court’s services, and decreases 
in litigant costs in cases that resolved at

mediation in some or all of the participat-
ing courts.”19

In San Diego, the total potential time
saving from their mandatory mediation
program was estimated to be 521 trial
days per year, and in Los Angeles, 670
trial days per year (with an estimated mon-
etary value of approximately $2 million
then, approximately $3,500,000 today).20

In Sonoma County, 90 percent of attorneys
whose cases did not settle at mediation
indicated that the mediation was import -
ant to the ultimate settlement of the case.21

In addition, there were fewer post-dispo-
sition compliance problems and fewer new
proceedings initiated, suggesting that 
the programs not only reduced court work-
load in the short term but also may have
reduced the court’s future workload.22

As pending federal court civil cases
have doubled in the last few years,23 and
state courts are even more stretched for
re sources, both national and statewide ini-
tiatives are responding to the urgent need
for broader adoption of EDR. The new
amendment to the California Discovery
Act, which now requires that all parties
provide initial disclosures within 60 days
of a demand by any party to the action,
emerges as a new tool in fostering early
dispute resolution.24 By expediting dis-
covery, more parties will be positioned to
engage in productive early negotiations
and early mediations.

Other California legislation aimed at
fostering efficient dispute resolution was
introduced and nearly passed this year.
Senate Bill 1141—a bill that would amend
Code of Civil Procedure Section 1775.5
to allow courts the discretion to order to

mediation qualifying cases up to $150,000
in controversy—passed 38-0 in the Cali -
fornia Senate but stopped short in the
Assembly Judiciary Committee hearing.
Section 1775.5, which has not been up -
dated in over 30 years despite infla tion,
currently only allows courts to refer cases
to mediation that are valued between
$35,000 and $50,000. The Conference of
California Bar Associations sponsored 
SB 1141, and it was supported by the
Judic ial Council of California, Los Angeles
County Superior Court, Orange County
Bar Associ ation, Civil Justice Association
of California, and California Chamber 
of Commerce. David Slayton—executive
officer and clerk of the Los Angeles County
Superior Court—and the author testi -
fied in support of SB 1141 at the Senate
Judi ciary Committee hearing on April 
30, 2024, and Heather Resetarits of the 
Judic ial Council of California and the
author testified for the bill at the Assembly
Jud iciary Committee hearing on July 2,
2024.

As an acknowledgement of both the
problems we are facing and the value that
ADR provides, particularly when used
early in a dispute, on February 5, 2024,
the American Bar Association House of
Delegates unanimously passed Resolution
500, which reads: “RESOLVED, that the
American Bar Association urges lawyers
and all interested parties to increase the
informed and voluntary use of Early Dis -
pute Resolution: party-directed, non-ad -
judicative approaches to resolve disputes
in a time-efficient and cost-effective man-
ner, including, but not limited to, direct
negotiation, mediation, and ombuds.”

The Resolution encourages disputants
and their counsel to proactively consider
the benefits of ADR—party self-determi-
nation, certainty, time efficiency, cost-
effectiveness, creative solutions, and rela-
tionship preservation—at the early stages
of a dispute, when their value to the parties
is greatest.

Underscoring the importance and val -
ue of EDR, before the resolution was 
presented to the House for a vote, several
sections and divisions co-sponsored it,
including the ABA Section of Dispute
Resolution, the ABA Section of State and
Local Government, and the ABA Senior
Lawyers Division. The resolution also re -
ceived support from the ABA Business Law
Section, the ABA Section of Labor and
Employment Law, the ABA Young Law -
yers Division, and the ABA Section of
Government and Public Sector Lawyers.25

To promote awareness of this resolu-
tion, the Dispute Resolution and Tort Trial
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AS PENDING FEDERAL COURT civil cases 

have doubled in the last few years, and state courts

are even more stretched for re sources, both

national and statewide initiatives are responding 

to the urgent need for broader adoption of eDr.



and Insurance Practice Sections of the
ABA co-sponsored two webinars, free 
of charge and open to the public, to edu-
cate practitioners on some important EDR
tools, namely risk analysis and early 
mediation.26

It is important to note that ABA Resolu -
tion 500 urges consideration of EDR, but
its use is not a mandate. Early resolution
of disputes is not appropriate in every
case. Trials protect essential and funda-
mental rights fulfilling the important role
of setting precedent and creating a space
for effective speech on matters of public
concern. Cases that warrant public adju-
dication should be efficiently and cost-
effectively resolved through the public
court system.27 In those disputes for which
judicial resources are essential, the reso-
lution seeks to reduce the growing backlogs
at the courthouse so that valuable limited
judicial resources may be reallocated to
enable more expeditious and less costly
judicial decisions.28 This is a reason Reso -
lu tion 500 could profoundly and positively
improve the justice system. Early Dispute
Resolution plays a role in helping courts
achieve timely adjudication, thus protecting
our fundamental rights.

Considering EDR First

The case study of “Carole” cogently
demonstrates why EDR should always be
considered. Carole took a business loan
from an acquaintance. After years of mak-
ing on-time payments, Carole’s life took
a devastating turn. She suffered a serious
car accident, the tragic loss of her sister, a
heart attack, and finally a diagnosis of
stage four cancer. This relentless adversity
led to Carole’s falling behind on her loan
payments.

The creditor quickly initiated suit.
Knowing that the legal battle would dimin-
ish her ability to repay the loan, Carole
promptly made the best offer she could
to settle the case: to liquidate her entire
inventory even though it would put her
out of business. Had the creditor accepted
the offer, he would have recovered 75 per-
cent of the loan balance within three to
four months. Despite diligent efforts by
Carole’s counsel to negotiate on Carole’s
behalf, the creditor’s counsel ignored the
offer and refused to discuss settlement of
anything less than 100 percent of the
amount owed. Ironically, the longer the
case persisted, the more Carole’s assets
dwindled, and the less viable collection of
the debt became.

Tragically, five years later, Carole has
passed away. The lawsuit is still pending,
and the creditor has spent nearly as much

in attorney’s fees as the amount he seeks.
The travesty is that a much better outcome
was possible. Utilizing EDR, the plaintiff
would have recovered most of the debt
while avoiding years of aggravation and
lost time.  For Carole, her death perhaps
would not have been hastened by the stress
of the lawsuit and the knowledge that her
family would have to deal with ongoing
litigation while grieving the loss of their
wife and mother.

Any win at trial for the creditor will be
a pyrrhic victory because the creditor failed
to use the right tool. “When all you have
is a hammer, every problem looks like a
nail.”29 Tradi tional litigation is a tool that
can be used effectively in the right circum-
stances, and so is EDR. Parties should know
that both are options and use each appro-
priately.

Carole’s story serves as a poignant re -
minder of the need for greater use of EDR,
while California’s new discovery rule and
the ABA’s adoption of Resolution 500
mark a notable advancement. As we strive
to enhance our justice system and provide
our clients with more valuable resolutions
in the wake of congested courthouses and
budget cuts, let us persist in championing
early collaboration, communication, and
problem solving. n
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